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(h) A ‘‘brand name or equal’’ product
description will be used in the solicita-
tion.

19.503 Setting aside a class of acquisi-
tions.

(a) A class of acquisitions of selected
products or services, or a portion of the
acquisitions, may be set aside for ex-
clusive participation by small business
concerns if individual acquisitions in
the class will meet the criteria in
19.502–1, 19.502–2, or 19.502–3(a). The de-
termination to make a class set-aside
shall not depend on the existence of a
current acquisition if future acquisi-
tions can be clearly foreseen.

(b) The determination to set aside a
class of acquisitions may be either uni-
lateral or joint.

(c) Each class set-aside determina-
tion shall be in writing and must—

(1) Specifically identify the prod-
uct(s) and service(s) it covers;

(2) Provide that the set-aside does
not apply to any acquisition automati-
cally reserved for small business con-
cerns under 19.502–2(a).

(3) Provide that the set-aside applies
only to the (named) contracting of-
fice(s) making the determination; and

(4) Provide that the set-aside does
not apply to any individual acquisition
if the requirement is not severable into
two or more economic production runs
or reasonable lots, in the case of a par-
tial class set-aside.

(d) The contracting officer shall re-
view each individual acquisition aris-
ing under a class set-aside to identify
any changes in the magnitude of re-
quirements, specifications, delivery re-
quirements, or competitive market
conditions that have occurred since the
initial approval of the class set-aside.
If there are any changes of such a ma-
terial nature as to result in probable
payment of more than a fair market
price by the Government or in a change
in the capability of small business con-
cerns to satisfy the requirements, the
contracting officer may withdraw or
modify (see 19.506(a)) the unilateral or
joint set-aside by giving written notice
to the SBA procurement center rep-

resentative (if one is assigned), stating
the reasons.

[48 FR 42240, Sept. 19, 1989, as amended at 53
FR 43390, Oct. 26, 1988; 60 FR 34757, July 3,
1995]

19.504 [Reserved]

19.505 Rejecting Small Business Ad-
ministration recommendations.

(a) If the contracting officer rejects a
recommendation of the SBA procure-
ment center representative or breakout
procurement center representative,
written notice shall be furnished to the
appropriate SBA center representative
within 5 working days of the contract-
ing officer’s receipt of the rec-
ommendation.

(b) The SBA procurement center rep-
resentative may appeal the contracting
officer’s rejection to the head of the
contracting activity (or designee) with-
in 2 working days after receiving the
notice. The head of the contracting ac-
tivity (or designee) shall render a deci-
sion in writing, and provide it to the
SBA representative within 7 working
days. Pending issuance of a decision to
the SBA procurement center represent-
ative, the contracting officer shall sus-
pend action on the acquisition.

(c) If the head of the contracting ac-
tivity agrees that the contracting offi-
cer’s rejection was appropriate, the
SBA procurement center representa-
tive may—

(1) Within 1 working day, request the
contracting officer to suspend action
on the acquisition until the SBA Ad-
ministrator appeals to the agency head
(see paragraph (f) of this section); and

(2) The SBA shall be allowed 15 work-
ing days after making such a written
request, within which the Adminis-
trator of SBA

(i) May appeal to the Secretary of the
Department concerned, and

(ii) Shall notify the contracting offi-
cer whether the further appeal has, in
fact, been taken.
If notification is not received by the
contracting officer within the 15-day
period, it shall be deemed that the SBA
request to suspend contracting action
has been withdrawn and that an appeal
to the Secretary was not taken.

VerDate 08-JAN-97 14:25 Jan 09, 1997 Jkt 167187 PO 00000 Frm 00378 Fmt 8010 Sfmt 8010 E:\CFR\167187.071 167187



379

Federal Acquisition Regulation 19.508

(d) When the contracting officer has
been notified within the 15-day period
that the SBA has appealed to the agen-
cy head, the head of the contracting
activity (or designee) shall forward jus-
tification for its decision to the agency
head. The contracting officer shall sus-
pend contract action until notification
is received that the SBA appeal has
been settled.

(e) The agency head shall reply to the
SBA within 30 working days after re-
ceiving the appeal. The decision of the
agency head shall be final.

(f) A request to suspend action on an
acquisition need not be honored if the
contracting officer determines that
proceeding to contract award and per-
formance is in the public interest. The
contracting officer shall include in the
contract file a statement of the facts
justifying the determination, and shall
promptly notify the SBA representa-
tive of the determination and provide a
copy of the justification.

[60 FR 48261, Sept. 18, 1995]

19.506 Withdrawing or modifying set-
asides.

(a) If, before award of a contract in-
volving a set-aside, the contracting of-
ficer considers that award would be
detrimental to the public interest,
(e.g., payment of more than a fair mar-
ket price), the contracting officer may
withdraw the set-aside determination
whether it was unilateral or joint. The
contracting officer shall initiate a
withdrawal of an individual set-aside
by giving written notice to the agency
small business specialist and the SBA
procurement center representative, if
one is assigned, stating the reasons. In
a similar manner, the contracting offi-
cer may modify a unilateral or joint
class set-aside to withdraw one or more
individual acquisitions.

(b) If the agency small business spe-
cialist does not agree to a withdrawal
or modification, the case shall be
promptly referred to the SBA rep-
resentative (if one is assigned) for re-
view. If an SBA representative is not
assigned, disagreements between the
agency small business specialist and
the contracting officer shall be re-
solved using agency procedures. How-
ever, the procedures are not applicable
to automatic dissolutions of set-asides

(see 19.507) or dissolution of set-asides
under $100,000.

(c) The contracting officer shall pre-
pare a written statement supporting
any withdrawal or modification of a
set-aside and include it in the contract
file.

[60 FR 48262, Sept. 18, 1995]

19.507 Automatic dissolution of a set-
aside.

(a) If a set-aside acquisition or por-
tion of an acquisition is not awarded,
the unilateral or joint determination
to set the acquisition aside is auto-
matically dissolved for the unawarded
portion of the set-aside. The required
supplies and/or services for which no
award was made may be acquired by
sealed bidding or negotiation, as appro-
priate.

(b) Before issuing a solicitation for
the items called for in a small business
set-aside that was dissolved, the con-
tracting officer shall ensure that the
delivery schedule is realistic in the
light of all relevant factors, including
the capabilities of small business con-
cerns.

[48 FR 42240, Sept. 19, 1983, as amended at 50
FR 1743, Jan. 11, 1985; 50 FR 52429, Dec. 23,
1985]

19.508 Solicitation provisions and con-
tract clauses.

(a) [Reserved]
(b) [Reserved]
(c) The contracting officer shall in-

sert the clause at 52.219–6, Notice of
Total Small Business Set-Aside, in so-
licitations and contracts involving
total small business set-asides (see
19.504(a)(2)). The clause at 52.219–6 with
its Alternate I will be used when the
acquisition is for a product in a class
for which the Small Business Adminis-
tration has waived the nonmanufac-
turer rule (see 19.102(f) (4) and (5)).

(d) The contracting officer shall in-
sert the clause at 52.219–7, Notice of
Partial Small Business Set-Aside, in
solicitations and contracts involving
partial small business set-asides (see
19.504(a)(4)). The clause at 52.219–7 with
its Alternate I will be used when the
acquisition is for a product in a class
for which the Small Business Adminis-
tration has waived the nonmanufac-
turer rule (see 19.102(f) (4) and (5)).
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